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COUNTERSTATEMENT OF FACTS 

 

 Defendant Ingham County Board of Commissioners (“the Board”) does not dispute that 

Plaintiff St. Vincent Catholic Charities (“St. Vincent”) provides valuable services to the refugee 

community in Ingham County.  This is why the Board approved a twelve month, $128,000 

contract with St. Vincent funded completely with County General Fund dollars.  The remaining 

factual background provided by St. Vincent in its Brief in Support of the Motion for a 

Preliminary Injunction is riddled with errors, misstatements and exaggeration, and does not 

support the request for a preliminary injunction in this case.   

Contrary to St. Vincent’s claim, the contract at issue in this case is not a subcontract 

subject to a master contract between Ingham County and the Michigan Department of Health and 

Human Services (“MDHHS”).  While previously the contract for interpreter/translation services 

and supportive case services was funded through Medicaid Outreach Funds overseen by 

MDHHS, as of January 1, 2019 these services are no longer eligible expenses under Medicaid 

Outreach.  (See MDHHS Bulletin MSA 18-41 attached as Exhibit 1 and Resolution 19-475 

attached as Exhibit 2).  Therefore, this Ingham County-St. Vincent Agreement is not subject to 

the Buck v Gordon injunction.  Case No. 1:19-cv-00286, ECF No. 69 PageId 2498. 

The Agreement with St. Vincent for interpreter/translation services and supportive case 

services was approved by the Board’s Resolution 19-475 for the full amount of $128,000, and 

for the full twelve month period.  This contract will not be up for renewal until the fall of 2020.  

This was the only Board action taken pertaining to a contract with St. Vincent.   

There is no $40,000 interpreter agreement up for renewal in January.  Interpreter services 

are covered by the contract approved in Resolution 19-475, which by its terms encompasses all 
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services that are provided by St. Vincent and funded by Ingham County.  There is no other 

contract between St. Vincent and the Board.   

The Board did not terminate a $4,500 grant with St. Vincent.  St. Vincent submitted a 

request for grant funding under Ingham County’s Community Agency Grant Program.  St. 

Vincent’s application was recommended to be approved by County Administration for a $4,500 

grant.  However, during the November 18, 2019 Human Services Committee meeting, a motion 

was made to amend the Administration’s proposed grants by reallocating $4,500 to two different 

agencies.  The Commissioner who made the motion explained that one of the strategic goals of 

the county is to provide funding for direct aid to residents; including clothing, food and shelter, 

and allocating the funds to other agencies better achieved that goal.  (See Minutes from 

November 18, 2019 Human Services Committee meeting attached as Exhibit 3).  The amended 

grant recommendation was presented to the Board on November 26, 2019 as Resolution 19-502 

(attached as Exhibit 4) and was unanimously approved.  Note that Resolution 19-502 recites that 

funding levels for each agency were determined pursuant to the criteria set forth in Resolution 

19-243 (attached as Exhibit 5).   

Contrary to St. Vincent’s assertions, the $4,500 grant was not “cancelled”—that would 

have been impossible, as no such grant ever came into existence.  The Community Agency Grant 

program is an annual grant program.  The awards are for one year only, and are not subject to 

renewal.  Every recipient must apply each year, and awards are made based on current criteria, 

which are revised each year by the Board.  For the 2020 funding year, the criteria were set forth 

in Resolution 19-243, which provides that priority is to be given to applicants that “directly 

contribute to addressing the County’s overarching long-term objective of ‘Meeting Basic Needs,’ 

such as food, clothing, and shelter, as well as priority given to those agencies that comply with 
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the County’s non-discrimination policies.” (Exhibit 5).  St. Vincent’s application requested 

$10,000, and indicated all requested funding would be expended on “salaries, wages, 

unemployment and fringe benefits.” (See St. Vincent’s projected budget, attached as Exhibit 6).  

 Ingham County Administration, with less funds available than requested in properly 

submitted applications, recommended that $4,500 in grant funding, rather than the $10,000 

requested, be awarded to St. Vincent.  However, this amount was reallocated by the Board to 

organizations the Board determined better met the criteria set forth in Resolution 19-243.  In lieu 

of awarding $4,500 to St. Vincent, the Board increased funding for both Haven House and 

Refugee Development Shelter by $4,500.  Where all of the grant funds requested by St. Vincent 

were to be used for overhead expenses (i.e., salary, unemployment and fringe benefits), in 

contrast, all funds awarded to Haven House will be used to directly benefit the program 

population—the entirety of funds allocated to Haven House will go toward food for the 

homeless.  Correlatively, that portion of the funds awarded to the Refugee Development Center 

will be used for food and other direct assistance to program beneficiaries. (See Project Budgets 

for Haven House and Refugee Development Center attached as Exhibit 7).  Haven House and 

Refugee Development Center both provide services to refugees. 

While St. Vincent may disagree with the decision to not award it grant funds, it was never 

promised continued funding, and the award of funds was within the Board’s discretion (note that, 

under Michigan law, St. Vincent first had to file a claim with the County Clerk, MCL 46.11(m), 

and, if its claim were rejected, it could  appeal to the Ingham County circuit court, so by filing 

this federal lawsuit predicated on 42 U.S.C. §1983 without first resorting to such procedures, St. 

Vincent has failed to exhaust its administrative remedies, and this lawsuit must be dismissed 

accordingly.  Parratt v. Taylor, 451 U.S. 527, 543-4 (1981).  St. Vincent is well aware of the 
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annual nature of this grant process, as it has not received funding in either 2015 or 2016 (See 

history of St. Vincent’s grant funding attached as Exhibit 8). 

Throughout the Factual Background section of its Brief, St. Vincent makes numerous 

claims that the Board made certain admissions regarding its putatively improper motives for not 

awarding it grant funds. However, The Board passed only one contemporaneous resolution 

regarding grant funding, No. 19-502.  The challenged resolution does not contain any of the 

statements posited by St. Vincent.  While individual Commissioners did make statements 

regarding St. Vincent and its involvement in Buck v Gordon on other occasions, those individual 

statements are not official positions of the Board, and are not reflected in any of the resolutions 

adopted by the Board.  Further, there were no comments regarding Buck during the 

Committee meeting regarding grant funding or during the Board meeting when the grant 

funding, with reallocations, was approved. 

GOVERNING LEGAL STANDARDS 

St. Vincent is requesting that this Court grant it a preliminary injunction, ostensibly to 

preserve the status quo as it pertains to existing contracts and grants between St. Vincent and the 

County.  The Supreme Court has observed “that a preliminary injunction is an extraordinary and 

drastic remedy, one that should not be granted unless the movant, by a clear showing, carries the 

burden of persuasion.” Mazurek v. Armstrong, 520 U.S. 968, 972 (1997).  St. Vincent is seeking 

to enjoin the Board from terminating, suspending, failing to renew
1
, or impairing its contracts 

and grants with St. Vincent, or from taking any adverse action against St. Vincent for exercising 

its constitutional and statutory rights.  The Supreme Court has further indicated that the "limited 

                                                
1
 Inasmuch as the subject contracts and grants do not contain automatic renewal provisions of 

any kind, any judicially compelled renewal obviously does not represent “preservation of the 

status quo”, but a clear alteration of the status quo. 
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purpose" of a preliminary injunction “is merely to preserve the relative positions of the parties 

until a trial on the merits can be held.” Univ. of Tex. v. Camenisch, 451 U.S. 390, 395 (1981).  

Here, St. Vincent seeks a mandatory injunction to alter the status quo and impose 

contractual or similar liability on the Board, which has a right not to renew a contract that has 

expired, and a right not to make a grant (or to award limited grant funds to other applicants) to 

every applicant.  “[A] party seeking a mandatory preliminary injunction that will alter the status 

quo bears a particularly heavy burden in demonstrating its necessity.” Ferring Pharmaceuticals, 

Inc. v. Watson Pharmaceuticals, Inc., 765 F.3d 205, 219, n. 13 (3d Cir. 2014).  Accordingly, this 

Court should be especially hesitant to grant the extraordinary interim relief of a preliminary 

injunction when, as here, such an injunction would alter the status quo prior to a trial on the 

merits.  O Centra Espirita Beneficente Uniao de Vegetal v. Ashcroft, 389 F.3d 973, 976-7 (10
th

 

Cir. 2004). 

When considering a request for a preliminary injunction, a court must balance four 

factors: 1) whether the movant has a strong likelihood of success on the merits of the case; 2) 

whether the movant would suffer irreparable harm without the injunction; 3) whether the 

issuance of the injunction would cause substantial harm to others; and 4) whether the public 

interest would be served by issuance of the injunction.  City of Pontiac Retired Emps. Ass'n v. 

Schimmel, 751 F.3d 427, 430 (6
th

 Cir. 2014).   

Note:  If the Court grants a preliminary injunction, St. Vincent must post an appropriate 

bond to indemnify Ingham County against consequential losses.  F.R.Civ.P. 65(c)
2
.  Those losses 

will include not only the $128,000 in contract payments and $4,500 in grant funding but the 

associated attorney fees the County will incur to defend its position; that figure is currently 

                                                
2
 (c) SECURITY. The court may issue a preliminary injunction or a temporary restraining order 

only if the movant gives security in an amount that the court considers proper to pay the costs 

and damages sustained by any party found to have been wrongfully enjoined or restrained.  
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estimated at $75,000, higher if a jury trial (which the County may demand under the 7
th

 

Amendment) is conducted.  A bond of $250,000 or more should therefore be imposed to protect 

the County and, by extension, its taxpayers.  See W.R. Grace & Co. v. Local Union, 759, 461 

U.S. 757, 770 n. 14 (1983). 

As is apparent from the Counterstatement of Facts above and the Arguments below, St. 

Vincent has not suffered any injury in fact.  This raises the issue of justiciability.  Article III of 

the Constitution confines the federal courts to adjudicating actual “cases” and “controversies.” 

U.S. Const. art. III, § 2. The threshold question in every federal case is whether the court has the 

judicial power to entertain the suit. Warth v. Seldin, 422 U.S. 490, 498 (1975). Federal judicial 

power is limited to those disputes “which confine federal courts to a role consistent with a 

system of separated powers and which are traditionally thought to be capable of resolution 

through the judicial process.” Flast v. Cohen, 392 U.S. 83, 97 (1968). As the Supreme Court 

explained in Valley Forge Christian College v. Americans United for Separation of Church and 

State, Inc., 454 U.S. 464, 471-76 (1982), the “case or controversy” requirement defines, with 

respect to the Judicial Branch, the idea of separation of powers on which the Federal 

Government is founded. In an attempt to give meaning to Article III’s “case or controversy” 

requirement, the courts have developed a series of principles termed “justiciability doctrines.” 

The Article III doctrine that requires a litigant to have “standing” to invoke the jurisdiction of a 

federal court is perhaps the most important. Allen v. Wright, 468 U.S. 737, 750 (1984). Article III 

standing requires a litigant to have suffered an injury-in-fact, fairly traceable to the defendant’s 

allegedly unlawful conduct, and likely to be redressed by the requested relief. Id. at 751; Lujan v. 

Defenders of Wildlife, 504 U.S. 555, 560-61 (1992); Linton by Arnold v. Commissioner of Health 
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and Environment, State of Tennessee, 973 F.2d 1311, 1316 (6th Cir. 1992).  St. Vincent fails to 

satisfy this threshold requirement. 

ARGUMENT 

I. St. Vincent is not likely to succeed on the merits of this case. 

A. The Ingham County Board of Commissioners has not engaged in unlawful 

retaliation against St. Vincent. 

 

St. Vincent claims that the Board’s action in not awarding it a grant for the 2020 fiscal 

year along with the comments made by several Commissioners while considering a contract with 

St. Vincent for refugee services, which was approved, constitute retaliation against St. Vincent 

for its religious beliefs regarding marriage and for exercising its first Amendment rights in the 

Buck litigation.  To prove a claim of First Amendment retaliation, St. Vincent must establish that 

1) St. Vincent engaged in protected conduct; 2) an adverse action was taken against St. Vincent 

that would deter a person of ordinary firmness from continuing to engage in that conduct; and 3) 

there is a causal connection between elements one and two.  Thaddeus-X v. Blatter, 175 F.3d 

378, 394 (6
th

 Cir. 1999).   

St. Vincent cannot establish the elements of a First Amendment Retaliation Claim and as 

such is not likely to succeed on the merits of this case.  The Board does not dispute that St. 

Vincent engaged in protected conduct when it initiated the Buck lawsuit.  However, the Board 

has not taken any adverse action against St. Vincent connected with Buck.  The Board approved 

the renewal of the only contract existing between the parties during the time of the Buck lawsuit 

for the both the full amount of money proposed by St. Vincent and the full duration requested: 

$128,000 for a 12 month contract.   

St. Vincent takes issue with the fact that several individual Commissioners made 

statements at a Human Services Committee (“HSC”) meeting regarding St. Vincent’s 
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involvement with the Buck lawsuit when the contract renewal described above was first put 

forward for consideration.  As reflected in the minutes of the HSC, two of the Commissioners 

serving on the HSC made such comments, and, regardless, the HSC acted to formally 

recommend to the Full Board of Commissioners that St. Vincent’s contract be renewed or 6 

months.  Even so, the Full Board rejected HSC’s recommendation by a vote of 8 to 6, and 

formally approved renewal of St. Vincent’s contract for the full one year proposed.   

St. Vincent argues that the “motive of the Board” is made clear by the statements made 

by two individual commissioners at the Committee review.  Any attempt by St. Vincent to 

inveigle this Court into examining the motives of individual Commissioners for casting a vote 

within the scope of their legislative powers must be flatly rejected.  As the Sixth Circuit held in 

McCoy Elkhorn Coal Co. v. United States E.P.A., 622 F.2d 260, 266 (6
th

 Cir. 1980), “We will 

not inquire into the motives of individual legislators for proposing and voting in favor of 

[pending legislation].”
3
 

                                                
3
 Michigan jurisprudence likewise provides, under separation of powers principles, that the 

“legislative function is not subject to judicial interference absent an abuse of discretion, excess of 

power or error of law.” Sheffield Development Co. v. City of Troy, 99 Mich.App. 527, 530 

(1980).  This limited judicial review also applies to any inquiry into the legislators’ motives 

behind their decisions.” Id. citing People v. Gibbs, 186 Mich. 127, 134-135 (1915). “Thus the 

collective or individual motives of a legislative body are not discoverable,” because “courts are 

not concerned with the motives which actuate members of a legislative body in enacting a law, 

but in the results of their action.” Id.  The rule opposing inquiry into the reasons or motivations 

of individual legislators was unequivocally settled by the Michigan Supreme Court when it held, 

“Nothing is better settled than the rule that the motives of a legislature or of the members cannot 

be inquired into, for the purpose of determining the validity of laws.”  People v. Gibbs, 186 

Mich. 127, 135 (1915), quoting People v. Gardner, 143 Mich. 104 (1906). 

 Michigan law also makes perfectly clear that comments made by individual 

commissioners do not and cannot constitute action by the Board.  “It has long been the law of 

this state,….dating back to Stevenson v. Bay City, 26 Mich. 44, 45 (1872), that the powers of a 

county board are exercised only through its official resolutions and proceedings, recorded in its 

official minutes,” Crain v. Gibson, 73 Mich.App. 192, 200 (1977), lv app den 400 Mich. 828 

(1977), so that “their import cannot be altered or supplemented by parol testimony.” Tavener v. 

Elk Rapids Rural Agricultural School District, 341 Mich. 244, 251 (1954). The few powers that 

a County Board of Commissioners have are to be exercised as a Board and not individually. 
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Relying on the separation of powers doctrine, United States v. O'Brien held that “this 

Court will not strike down an otherwise constitutional statute on the basis of an alleged illicit 

motive.” 391 U.S. 367, 683 (1968). Per O'Brien, the reason is plain: “What motivates one 

legislator to make a speech about a statute is not necessarily what motivates scores of others to 

enact it, and the stakes are sufficiently high for us to eschew guesswork.” Id. at 684.  

The Sixth Circuit has fashioned a doctrinal template for implementing O’Brien’s rule 

when evaluating First Amendment retaliation claims—exactly the claim advocated by St. 

Vincent here.  In Scarbrough v. Morgan County Bd. of Educ., 470 F.3d 250 (6th Cir. 2006), the 

Sixth Circuit held that, where a plaintiff seeks to hold a board or county liable for First 

Amendment retaliation, the plaintiff must demonstrate that its “protected conduct was a 

substantial factor in the Board’s decision, and not just in the votes of certain members” and bears 

“the initial burden of demonstrating that [its] protected conduct motivated the Board to take 

adverse action.” Id. at 262. In assessing whether a plaintiff can meet this burden and establish 

                                                                                                                                                       

Crain, supra, citing Saginaw County v. Kent, 209 Mich. 160 (1920). “An individual member, 

unless expressly authorized cannot bind the county by his acts and notice to the board or by an 

individual member not shown to have been imparted to the board is not binding on the latter.” 

Saginaw County, supra at 167-168.   

 Applying these state law principles, Michigan courts refuse to entertain challenges to 

decisions made at the municipal level. In Sheffield Development Co. v. City of Troy, 99 

Mich.App. 527, 528 (1980), the Michigan Court of Appeals reversed a lower court's pretrial 

discovery order that would have forced municipal officials to answer questions as to why they 

voted in a particular way on zoning applications. As the Court explained, “These questions relate 

directly to the individual motivations of the council members that induced their legislative 

decision-making ... [and] the limitations mandated by the constitutional provision with respect to 

the separation of powers precludes this pretrial discovery.” Id. at 532.  To like effect in Warda v. 

City Council of Flushing, 472 Mich. 326, 328 (2005), the Michigan Supreme Court ruled that the 

judiciary did not have the authority to review a city council's decision to deny reimbursement of 

private attorney fees paid by a police officer, given that it constituted a “discretionary act of a 

separate branch of government.” As such, the Warda court held, “So long as the power to govern 

the city and control its affairs is vested by the people of Flushing in an elected city council, 

neither this Court nor any other may assume to direct the local policy of the city of Flushing.” Id. 

at 334. Rather, “its wisdom is ultimately to be judged by the voters of the city of Flushing, and 

not by the judiciary of this state.” Id.   
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whether the Board acted with an improper motive, the Sixth Circuit adopted a “but for” standard, 

i.e., “a board is liable for actions that it would not have taken ‘but for’ members acting with 

improper motive.” Id. In other words, “where improperly motivated members supply the 

deciding margin, the board [or county] itself is liable.” Id.   Here, although the Board vote was 8-

6, the majority voted to renew St. Vincent’s contract for the full one year in the full amount of 

$128,000, so any comments by two Board members affected only the size of the minority, and 

Scarborough’s “but for” test is not satisfied
4
.
5
 

                                                
4
 The “deciding margin” analysis of Scarbrough is also instructive when evaluating whether a 

plaintiff can establish that a board, as opposed to an individual voting member, was improperly 

motivated in non-First Amendment cases. See e.g., Jackson v. Lowndes County School Dist., 126 

F.Supp.3d 772, 782-3 (N.D. Miss. 2015) (applying “deciding margin” approach adopted in 

Scarbrough to a Title VII claim); see also Kendall v. Urban League of Flint, 612 F.Supp.2d 871 

(E.D. Mich. 2009) (granting summary judgment on § 1981 claim in part because, under the 

“deciding margin” test set forth in Scarbrough, plaintiff could not demonstrate that one member 

of a voting group’s racism influenced the vote of even one other board member).  See also 

Kuivila v. City of Newton Falls (N.D. Ohio E.D., No. 4:14-cv-01593, Feb. 11, 2016), granting 

summary judgment for the City in reliance on Scarborough, where the Chief of Police claimed 

that 2 of the 5 members of City Council, in voting to terminate his employment, relied on First 

Amendment prohibited reasons: 

 

Here, five Council members voted unanimously on February 12, 2013, to terminate 

Kuivila’s Contract.[28] Doc. 39-10, p. 1. Of those five, Kuivila has testified that, during 

his time as Chief of Police, he had “no issues” with three (Hoffman, Beer, and 

Zamecnik), although he had had “issues” with Johnson and Monteville.[29] Doc. 35-1, p. 

78:22-79:7. Kuivila has presented no evidence from which it can be inferred that the 

other Council members were motivated to terminate him because of his protected 

activity, nor is there any evidence that the other members were influenced by any 

retaliatory motive harbored by Johnson. Thus, even assuming that Defendant Johnson 

was motivated to terminate Kuivila because he had complained that she had sexually 

harassed him, she did not supply the deciding vote. Accordingly, Kuivila’s claim fails 

because he has not presented evidence to establish a genuine issue of material fact as to 

whether his protected conduct motivated Council, as opposed to one member of Council, 

to terminate him. 

 

 For the reasons discussed herein, the Court finds that Kuivila has failed to present 

evidence sufficient to establish an inference of a causal connection between his protected 

activity and his termination. Accordingly, Kuivila is unable to establish a prima facie 

case of Title VII retaliation and Defendants are therefore entitled to summary judgment. 
5
 St. Vincent cites Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Comm’n, 138 S. Ct. 

Case 1:19-cv-01050-RJJ-PJG   ECF No. 16 filed 01/10/20   PageID.166   Page 16 of 25



 

11 

 

In the instant case, the alleged improper motives of individual commissioners are not 

relevant to any issue relating to the $128,000 contract. The full Board approved renewal of the 

contract; any challenged comments by individuals had no effect on St. Vincent obtaining exactly 

what it wanted.  St. Vincent is not entitled to, and this Court is not permitted to issue, an advisory 

opinion decrying the challenged comments as improper.  Larsen v. U.S. Navy, 525 F.3d 1, 4, 381 

U.S.App.D.C. 69 (D.C. Cir. 2008) (where a challenged policy has been eliminated or not 

implemented, and there is no proof the challenged policy will ever be implemented, “any 

injunction or order declaring [the policy] illegal would accomplish nothing -- amounting to 

exactly the type of advisory opinion Article III prohibits.” Id. (citation omitted)
6
. 

This contract is the only contract between the parties, and there is no additional $40,000 

contract under consideration for renewal this month (or at any other time).   

St. Vincent also alleges that it was retaliated against when its request for a so called 

“renewal” of its $4,500 Community Agency Grant was denied.  However, the grant in question 

was not a renewable grant; it is a yearly grant, for which applications must be submitted 

annually.  The Board denied funding for year 2020 to St. Vincent because competing 

organizations better satisfied the criteria previously established by the Board in Resolution 19-

243 adopted on May 28, 2019.  The funding as requested by St. Vincent would have been 

expended on overhead costs, rather than expended on providing direct services to the target 

                                                                                                                                                       

1719, 1731 (2018), for the proposition that contemporaneous statements made by members of 

decision making bodies are relevant and may be considered.    This holding has been accounted 

for in the discussion and application of Scarborough above. 
6
 If the Ingham County Board of Commissioners as an entity had actually taken cognizably 

adverse action against St. Vincent in reliance on prohibited motivations, an abjuration against 

future similar conduct would stand on an entirely different footing.  See In re Wingerter, 594 

F.3d 931, 935 (6
th

 Cir. 2010) (“The bankruptcy court's warning to future parties simply 

extrapolated the holding of its opinion, saying the equivalent of " if any future party before this 

court engages in the exact same behavior as the present party, you should expect the same 

result." Such an admonition is implied in any ruling, so simply including it in the present case 

does not create a two-tiered holding.”). 
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population.  The successful applicants that received the funds provide direct services to County 

residents.   

St. Vincent has not been subjected to retaliation, and therefore cannot establish a 

likelihood that it will be successful on the merits of this case.  Moreover, there were no adverse 

comments of any kind made by Board of Commissioner members relating to this grant request. 

The Board’s vote to allocate the $4,500 to other applicants providing direct public services to 

recipients was unanimous (14-0), so even if two or four or six Commissioners had made 

comments (no comments were made) regarding St. Vincent, St. Vincent again cannot satisfy the 

Scarborough rule. 

B. Ingham County has not violated the Free Exercise Clause. 

St. Vincent is not likely to succeed on the merits of its Free Exercise claim as it has not 

suffered a loss of any county contract, and as such its religious exercise has not been burdened.  

St. Vincent compares this case to Church of Lukumi Babalu Aye, Inc. v. City of Haileah, 508 

U.S. 520, 524, 534 (1993) (“Lukumi”).  In Lukumi, the Supreme Court struck down city 

ordinances neutral on their face, but which effectively acted as “religious gerrymanders” having 

the “impermissible object” of singling out a disfavored religious group for adverse treatment. 

Lukumi, 508 U.S. at 524, 534.  St. Vincent argues the Board’s actions bear a “disturbing 

resemblance” to the behavior condemned in Lukumi.   

However, Lukimi is readily distinguishable.  The improper actions in Lukumi included 

both resolutions and ordinances clearly proclaiming the city council’s intent to burden the 

religious practice of the plaintiff
7
. Although Justice Kennedy did make note of the city council 

                                                
7
 “First, the city council adopted Resolution 87-66, which noted the ‘concern’ expressed by 

residents of the city ‘that certain religions may propose to engage in practices which are 

inconsistent with public morals, peace or safety,’ and declared that ‘t]he City reiterates its 

commitment to a prohibition against any and all acts of any and all religious groups which are 
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minutes and the hostility exhibited in the minutes and taped excerpts of the city council in his 

separate Concurrence
8
, the focus of the majority decision was on the actual language of the 

resolutions and ordinances as adopted by the city council.   

Here, there were no contemporaneous statements made with regard to the reallocation of 

grant funding. St. Vincent argues that in denying it grant funding of $4500 for fiscal year 2020, 

the Board had an impermissible object, and contends the reasons for reallocating funds were 

merely pretextual.  St. Vincent relies on the fact that all other applicants received some funding, 

the Board “went against the recommendation” of the County Controller in making its 

reallocation, and the discriminatory statements “made by the Board” (sic) to support its position. 

The Board had previously established specific criteria for awarding grant funding in 

Resolution 19-243 on May 28, 2019 (Exhibit E).  The County Administration’s recommended 

grant funding was just that, a recommendation.  The Board alone has the legislative discretion to 

make the final determination as to the amount, if any, of grant funding to award.
9
  Ross v. Blue 

                                                                                                                                                       

inconsistent with public morals, peace or safety.’ ” * * * [508 U.S. at 526.] 
8
 Justice Kennedy wrote the lead opinion, but obtained majority concurrence only as to Parts I, 

IIA1 and IIA3, III, and IV. His discussion of the council minutes and of council members’ 

comments appears in Part IIA2, which was joined only by Justice Stevens. 
9
 Michigan jurisprudence is clear that, under separation of powers, Mich Const. 1963, art 3, §2, 

the “most fundamental aspect” of the “legislative power”  is “the power to tax and to appropriate 

for specified purposes.”  46
th

 Circuit Court v. Crawford Co., 476 Mich. 313 (2006). As held in 

Ameron, Inc. v. US Army Corps of Engineers, 809 F.2d 979, 991 (3
rd

 Cir. 1986): 

 

 We first consider whether the Comptroller’s actions pursuant to CICA are a 

legitimate exercise of Congressional authority. In general, Congress has enormous 

authority to pass laws governing the procurement process. The Army does not contend, 

and we know of no authority or reason, that Congress could not, through legislation, 

dictate exactly what the Army must purchase, from whom, and at what price.
[8]

 

________________________________________________________ 
[8]

 Indeed, Congress may also use the power of the purse to restrict executive 

action of many kinds under existing legislative delegations of authority, including 

the executive’s exercise of prosecutorial discretion and the formulation of 

litigation strategy. For example, Congress can delete funding for prosecutions of a 

given kind pursuant to existing legislation. When the legislature objected to 
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Care Network of Michigan, 480 Mich. 153, 173 (2008); Sicurella v. United States, 348 U.S. 385, 

394 (1955) (“[T]he Department of Justice, whose recommendation is purely advisory, and not 

binding upon the Appeal Board”); No comments were made regarding St. Vincent’s religious 

practices or Buck involvement as it relates to the $4500 allocation.  The Motion to modify the 

grant awards included a specific, legitimate reason for the modification: meeting the strategic 

goals of the County to provide funding for direct aid to residents including clothing, food and 

shelter, while positing that allocating the funds to agencies with no or lower overhead would 

better ensure that goal. (Exhibit 3).  This Motion was seconded, then approved by the 

Committee, and then unanimously adopted by the Board.  No Board member made a 

discriminatory statement – as discussed in Section A above, the comments of a few individual 

commissioners (not made in relation to this reallocation) do not constitute Board action.  Further, 

the statements made by individual commissioners were not made contemporaneously with the 

action taken by The Board to allocate grant funding to other agencies.  St. Vincent is attempting 

                                                                                                                                                       

certain enforcement actions brought by the Federal Trade Commission, it 

instructed the agency to spend no money on such proceedings. See Hearings on 

H.R. 3685 before the Subcomm. on Courts, Civil Liberties, and the 

Administration of Justice, 96th Cong. 1st Sess. (1979) (investigating FTC’s 

initiation of proceedings to cancel or restrict the registration of certain trademarks 

which it believed had become generic); Wall St.J., May 22, 1980, at 5, col. 1 

(noting Congress's decision to restrict the Commission's authority to expend funds 

on cancellation petitions). Similarly, in this case the district court ordered the 

executive to comply with the stay provisions of CICA, which that court held 

constitutional. The administration thereafter announced that it would not abide by 

that decision, but would continue to disobey CICA’s provisions until a “final 

decision” was rendered by “the courts.” Letter from Edwin Meese, III to the 

Editor, New York Times, May 13, 1985. But see 28 U.S.C. Sec. 1291 (defining 

final order). In response to this announcement the House Judiciary Committee 

approved legislation which would have eliminated all funding for the Office of 

the Attorney General until the administration agreed to obey the district court’s 

order in this case. See H.R. 2348, Department of Justice Appropriation 

Authorization Act, Fiscal Year 1986, 99th Cong. 1st Sess., and the Report thereon 

by the House Judiciary Committee, H.R. Rep. 99-113, 99th Cong. 1st Sess. 

(1986). 

________________________________________________________ 
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to tie together the comments made by individual Commissioners at a committee meeting 

regarding the contract for refugee services to the resolution for grant funding. These are two 

separate programs with separate funding.
10

   

St. Vincent argues that “two Ingham County Commissioners made very clear that the 

Board should punish St. Vincent for asserting its right to seek a preliminary injunction in Buck.” 

ECF No. 5-2 PageId 97. However, there are 14 commissioners on the Ingham County Board of 

Commissioners.  The comments of two Commissioners who were on the losing side of a contract 

vote do not reflect the views or motivations of the Board itself.  Further, this case is 

distinguishable from Buck, which involved comments made by the Michigan Attorney General, 

the official policy maker for the Department of Attorney General.  Individual County 

Commissioners are not the chief policymakers for the County or the County Board.  The Board 

                                                
10

 The fact that the actions challenged by St. Vincent concern the expenditure of public funds, for 

which a resolution by the County Board of Commissioners is a statutory prerequisite, MCL 

43.11(m); MCL 21.43, means that absolute legislative immunity also applies here.  Absolute 

immunity is immunity from suit and applies whether the relief sought is money damages or 

injunctive relief. Cagle v. Gilley, 957 F.2d 1347, 1350 (6th Cir. 1992); Alia v. Michigan Supreme 

Court, 906 F.2d 1100, 1102 (6th Cir. 1990). The Supreme Court has held that local legislators 

are entitled to absolute immunity from § 1983 liability for their legislative activities. Bogan v. 

Scott-Harris, 423 U.S. 44, 54 (1998). The Supreme Court noted that absolute immunity for local 

legislators under § 1983 finds support not only in history but also in reason. Id. at 52. “The 

rationales for according absolute immunity to federal, state, and regional legislators apply with 

equal force to local legislators.” Id. The Supreme Court went on to note that, “[r]egardless of the 

level of government, the exercise of legislative discretion should not be inhibited by judicial 

interference or distorted by the fear of personal liability.” Id. The ultimate check on legislative 

abuse is through the electoral process. Id. at 53. Even if the motive of the legislator is to target an 

individual or organization, the subjective intent or motive of the legislator is not the focus of the 

analysis. Id. at 54. “Whether an act is legislative turns on the nature of the act, rather than on the 

motive or intent of the official performing it.” Id. “The privilege of absolute immunity would be 

of little value if [legislators] could be subjected to the cost and inconvenience and distractions of 

a trial upon a conclusion of the pleader, or to the hazard of a judgment against them based upon a 

jury’s speculation as to motives.”" Id., citing Tenney v. Brandhove, 341 U.S. 367, 377 (1951). 

The focus of the analysis is “whether, stripped of all considerations of intent and motive, [the 

officials’] actions were legislative.” Id. at 55.  Not only should the request for preliminary 

injunction be denied, but this lawsuit should be dismissed before further predations on the public 

fisc be engendered by St. Vincent. 
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of Commissioners—all 14 members, or a majority of them, MCL 46.3(2)—is the chief 

policymaker for the County.  MCL 46.3(2).  St. Vincent has not demonstrated, and cannot 

demonstrate, a likelihood of success on the merits of its free exercise claim. 

C. The Board’s actions do not violate the Free Speech Clause. 

St. Vincent asserts that the Board wants St. Vincent to engage in speech about marriage 

that is contrary to its religious beliefs, and if it does not do so the Board will withhold contracts 

and grant funding for a separate program.  This assertion is false, as evidenced by the fact that 

the Board approved a contract with St. Vincent for the full amount of funding and for the full 

proposed term: $128,000 and twelve months.  This is the only contract between the parties; there 

is no other contract to be considered for renewal.  This single contract covers all refugee services 

provided by St. Vincent, including translation services.  Although two individual commissioners 

made comments regarding the Buck case during a Committee meeting, the full Board of 

Commissioners approved the contract.  No leveraging of governmental funding has taken place, 

as St. Vincent has not changed its position in Buck, while still obtaining a renewal of its contract.  

There has been no violation of the Free Speech Clause.   

II. St. Vincent will not suffer irreparable harm absent an injunction. 

In order to make the requisite showing of irreparable harm, it is incumbent upon St. Vincent 

to demonstrate that it is threatened by a harm “which cannot be redressed by a legal or equitable 

remedy...” “The preliminary injunction must be the only way of protecting the plaintiff from 

[the] harm.” Campbell Soup Co. v. ConAgra, Inc., 977 F.2d 86, 91 (3d Cir. 1992).  St. Vincent 

has not established any violation of its constitutional rights, as set forth above.  As such, it has 

not established even the possibility of irreparable harm, still less actual harm.  It was awarded a 
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$128,000 contract, and there are no other contracts up for renewal or consideration in the 

foreseeable future.   

III. An injunction is not in the public interest and will create substantial harm to others. 

 

St. Vincent claims that an injunction is in the public interest, and that no one will be harmed 

by granting the injunction.  False.  The comprehensive injunction sought by St. Vincent would 

prohibit the Board from terminating, suspending, failing to renew, or otherwise modifying its 

contracts and grants with St. Vincent—a judicial interference with the Board’s statutory power 

under MCL 46.11 to conduct the business of the county pendente lite.  While there are no 

pending contracts with or grants to St. Vincent up for consideration in the foreseeable future, the 

requested preliminary injunction would prohibit the Board from requesting or acting on 

proposals from other providers of refugee services for subsequent years. The RFP process is an 

important protection for County government, assuring the County obtains the best service at the 

lowest cost to taxpayers.  Further, the County is not mandated or obligated by state or federal law 

to provide refugee relocation services; its ability to fund these services may change based on 

budget constraints. Locking the County into a contract with a particular provider is contrary to 

the public interest—indeed, Michigan law generally prohibits municipalities from making 

contracts that extend beyond the term of the officials who approve it
11

.  Inverness Mobile Home 

Community v. Bedford Twp., 263 Mich.App. 241, 248 (2004)
12

. 

 

                                                
11

 Here, the Ingham County Commissioners will stand for election in November, 2020, with their 

successors taking office on January 1, 2021.  Mich Const. 1963, art 11, §2. 
12

 “[W]hile a township board may, by contract, bind future boards in matters of a business or 

proprietary nature, a township board may not contract away its legislative powers. ‘ “The true 

test is whether the contract itself deprives a governing body, or its successor, of a discretion 

which public policy demands should be left unimpaired.” ’ Harbor Land Co. v. Twp. of Grosse 

Ile, 22 Mich.App. 192, 205 (1970), quoting Plant Food Co. v. City of Charlotte, 214 N.C. 518, 

520 (1938).” 
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CONCLUSION 

 The Board has not targeted St. Vincent’s religious beliefs and has not violated any of St. 

Vincent’s First Amendment rights.  The Board approved the renewal of a contract with St. 

Vincent for the full amount and for the duration proposed, and awarded an unrelated grant to 

providers of similar services who offered lower overhead costs and thus higher direct benefits to 

recipients.  The motion for preliminary injunction must be denied, and this case should be 

dismissed.   

 Respectfully submitted, 

 

 

Dated: January 10, 2020 By:  /s/ Bonnie G. Toskey_________________                      

 Bonnie G. Toskey (P30601) 

 Sarah K. Osburn (P55539) 

 Attorneys for Defendant 

 601 N. Capitol Avenue 

 Lansing, MI 48933 

 (517) 372-9000 

 btoskey@cstmlaw.com 

 sosburn@cstmlaw.com 
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CERTIFICATION OF COMPLIANCE 

 

Defendant’s Brief in Opposition to Plaintiff’s Motion for a Preliminary Injunction 

complies with the page limit in W.D. Mich. L.Civ.R. 7.2(b)(i) because, excluding the parts of the 

document exempted by L. Civ. R. 7.2(b)(i), this document contains 6,576 words.  This document 

further complies with the typeface requirements and the type-style requirements of L.Civ.R. 10.1 

because this document has been prepared in 12 point Times New Roman typeface, a 

proportionally spaced, serif font typeface using Microsoft Word 2010. 

 

 Respectfully submitted, 

 

 

Dated: January 10, 2020 By:  /s/ Bonnie G. Toskey_________________                      

 Bonnie G. Toskey (P30601) 

 Sarah K. Osburn (P55539) 

 Attorneys for Defendant 

 601 N. Capitol Avenue 

 Lansing, MI 48933 

 (517) 372-9000 

 btoskey@cstmlaw.com 

 sosburn@cstmlaw.com 
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